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Preliminary Statement

Plaintiffs The City of New York and Rudolph Gi-
uliani (collectively, “the City”) appeal from a judg-
ment of the United States District Court for the
Southern District of New York (Honorable John G.
Koeltl, J.), entered on July 23, 1997 in accord with
the court’s July 18, 1997 Opinion and Order. Joint
Appendix (“JA”) 34-56. The decision is reported at
971 F. Supp. 789 (S.D.N.Y. 1997). The district court
dismissed the City’s claims that Section 434 of the
federal Personal Responsibility and Work Opportu-
nity Act of 1996 (“Section 434”) and Section 642 of the
federal lllegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“Section 642”) violate the



Tenth Amendment and the Guarantee Clause. Sec-
tions 434 and 642 provide. that no state or locality
may prohibit its agencies or employees from provid-
ing information regarding the immigration status of
aliens to the Immigration and Naturalization Service
(*INS”) or other federal officials. The effect of the pro-
visions is to set aside the City's Executive Order 124,
which, with limited exceptions, prohibits City em-
ployees from sharing data regarding aliens with
“federal immigration authorities.”

The City's appeal makes little effort to conceal
what is really simply a policy dispute with the United
States. By enacting Sections 434 and 642, Congress
expressed the national view that the voluntary
sharing of information about aliens helps reduce ille-
gal immigration. The City’s view, embodied in Execu-
tive Order 124, is that local needs are best served by
maintaining the confidentiality of immigration status
data. The City therefore argues that Sections 434 and
642 are invalid simply because they force the City to
end its preferred policy of confidentiality.

This Court should affirm the district court’'s deci-
sion. The City’s central argument that Sections 434
and 642 are unconstitutional because they compel the
City to change its confidentiality policy misconceives
the relationship of the federal government to the
states. Under the Supremacy Clause, Congress is
permitted to set aside a state’s law or policy in order
to advance federal goals, as long as it acts pursuant
to a constitutionally-delegated power and consistent
with the Tenth Amendment.

In this case, Congress displaced Executive Order
124 under its plenary power over aliens, in an effort
to curtail illegal immigration. Moreover, in enacting



Sections 434 and 642, Congress legislated in accord
with the strictures of the Tenth Amendment, which
only prohibits Congress from requiring states to en-
act or administer a federal program. Because Sec-
tions 434 and 642 do not require the City or its
employees to enact any law or regulation, administer
any federal program, take affirmative action of any
kind, or even communicate with the INS, they do not
offend the Tenth Amendment. Accordingly, Congress
has displaced the City’'s confidentiality rule, which
must therefore yield.

This Court should also affirm the district court’s
decision that Sections 434 and 642 are consistent
with the Guarantee Clause. Even assuming that the
Guarantee Clause confers justiciable rights, Sections
434 and 642 do not threaten to restructure the form
of City government.

Issuer Presented for Review

1. Whether the district court correctly decided
that Sections 434 and 642 are consistent with the
Tenth Amendment because they do not compel the
City to enact or administer a federal regulatory pro-
gram.

2. Whether the district court correctly decided
that Sections 434 and 642 are consistent with the
Guarantee Clause because they do not deprive the
City of a republican form of government.

Statement of the Case
A. Congress’ Enactment of Sections 434 and 642

The Congressional enactments at issue here be-
came law within a six-week span last year. In August
1996, Congress passed, and the President signed, the



Personal Responsibility and Work Opportunity Act of
1996. See Pub. L. No. 104-193, 110 Stat. 2105 (1996).

The Act was intended to overhaul the welfare system,

and Title IV established new rules governing the pro-
vision of federal and state benefits to legal and illegal
aliens. See Conference Report, Personal Responsibil-
ity and Work Opportunity Reconciliation Act of 1996,
H.R. Conf. Rep. No. 725, 104th Cong., 2d Sess. 162-78
(1996). In general, Title 1V reduces public assistance
to aliens because, as Congress found, “[s]elf-
sufficiency has been a basic principle of United States
immigration law since this country’s earliest immi-
gration statutes,” and “[iJt is a compelling govern-
ment interest to remove the incentive for illegal
iImmigration provided by the availability of public
benefits.” 8 U.S.C. §§1601(1), (6).

Section 434 of the Act provides:

Notwithstanding any other provision of Fed-
eral, State, or local law, no State or local
government entity may be prohibited, or in
any way restricted, from sending to or re-
ceiving from the Immigration and Naturali-
zation Service information regarding the
immigration status, lawful or unlawful, of an
alien in the United States.

8 U.S.C. § 1644. In the Conference Report accompa-
nying the Act, Congress explained the purpose of Sec-
tion 434:

The conference agreement provides that no
State or local government entity shall pro-
hibit, or in any way restrict, any entity or of-
ficial from sending to or receiving from the
INS information regarding the immigration
status of an alien or the presence,



whereabouts, or activities of illegal aliens. It
does not require, in and of itself, any gov-
ernment agency or law enforcement official
to communicate with the INS.

The conferees intend to give State and lo-
cal officials the authority to communicate
with the INS regarding the presence, where-
abouts, or activities of illegal aliens .. .. The
conferees believe that immigration law en-
forcement is as high a priority as other as-
pects of Federal law enforcement, and that
illegal aliens do not have the right to remain
in the United States undetected and unap-
prehended.

H.R. Conf. Rep. No. 725 at 383.

Congress enacted, and the President signed, the
Illegal Immigration Reform and Immigrant Respon-
sibility Act of 1996 on September 30, 1996. See Pub.
L. No. 104-208, 110 Stat. 3009 (1996). The Act seeks
to curb illegal immigration by, inter alia, increasing
resources for border control and internal enforce-
ment, stiffening penalties for alien smuggling and
document fraud, and streamlining procedures gov-
erning detention and deportation of excludable ali-
ens. Id. Concluding that “unlimited immigration . . .
is a moral and practical impossibility,” House Comm.
on Judiciary, Immigration in the National Interest
Act of 1995, H. R. Rep. No. 469, 104th Cong., 2d Sess.
110 (1996), and that current “U.S. immigration law is
violated on a massive scale,” Sen. Comm. on Judici-
ary, Immigration Control and Financial Responsibil-
ity Act of 1996, S. Rep. 249, 104th Cong., 2d Sess. 3
(1996), Congress resolved:



If the United States is to have an immi-
gration policy that is both fair and effective,
the law and the commitment of those with
the duty to apply or enforce it must be clear.
There should be no confusion about the in-
tent of Congress that U.S. immigration law
be fully binding on all persons at or within
the borders of this country. This is a nation
governed by law, and the law includes, the
immigration statutes and the regulations
promulgated thereunder.

Aliens who violate U.S. immigration law

should be removed from this country as soon
as possible.

S. Rep. 249 at 7. See also H. R. Rep. No. 469 at 110-
11 (expressing need to “eliminate to the greatest pos-
sible extent special provisions and exceptions that de-
tract from” immigration law enforcement).

Section 642 of the Act provides in pertinent part:

(@) IN GENERAL. -- Notwithstanding
any other provision of Federal, State, or local
law, a Federal, State, or local government
entity or official may not prohibit, or in any
way restrict, any government entity or offi-
cial from sending to, or receiving from, the
Immigration and Naturalization Service in-
formation regarding the citizenship or
iImmigration status, lawful or unlawful, of
any individual.

(b) ADDITIONAL AUTHORITY OF
GOVERNMENT ENTITIES. -- Notwith-

standing any other provision of Federal,
State, or local law, no person or agency may



prohibit, or in any way restrict, a Federal,
State, or local government entity from doing
any of the following with respect to informa-
tion regarding the immigration status, law-
ful or unlawful, of any individual:

(1)  Sending such information to, or re-
guesting or receiving such informa-
tion from, the Immigration and
Naturalization Service.

(2) Maintaining such information.

(3)  Exchanging such information with
any other Federal, State, or local
government entity.

8 U.S.C.§1373.

As the Senate Judiciary Committee explained, Sec-
tion 642:

[plrohibits any restriction on the exchange of
information between the Immigration and
Naturalization Service and any Federal,
State, or local agency regarding a person’s
immigration status. Effective immigration
law enforcement requires a cooperative effort
between all levels of government. The acqui-
sition, maintenance, and exchange of immi-
gration-related information by State and
local agenciesis consistent with, and
potentially of considerable assistance to, the
Federal regulation of immigration and the
achieving of the purposes and objectives of
the Immigration and Nationality Act.

S. Rep. No. 249 at 19-20.



B. The City’'s Executive Order 124

The City correctly claims that sections 434 and 642
nullify the City’s Executive Order 124. That order,
issued by Mayor Edward Koch in 1989, provides that
“In]o City officer or employee shall transmit informa-
tion respecting any alien to federal immigration
authorities.” JA 20. There are three exceptions to this
prohibition: when disclosure is “required by law,”
when the alien in question has given authorization,
and when the alien is suspected of having committed
a crime -- although if the alien suspect is also a crime
victim, his or her status cannot be disclosed since in-
formation regarding crime victims may not be pro-
vided. Id. at 20-21. Executive Order 124 also requires
City agencies to designate officials responsible for
making case-by-case disclosure determinations, and
bars individual employees from providing informa-
tion themselves. 1d. at 20.

According to materials filed by the City as an ad-
dendum to its brief, Executive Order 124 codified a
city-wide policy implemented by Mayor Koch in 1985,
Appellant's Addendum (*Addendum”) at 2-4. When
Executive Order 124 was proposed in 1989, its ac-
companying “Statement of Basis and Purpose” ex-
plained that the measure was intended to encourage
aliens “to make use of City services to which they are
entitled by [City] law,” in order to promote local
crime control, health care, and education. |d. at 6.
The Statement of Basis and Purpose correctly noted
that “[flederal law places full responsibility for immi-
gration control on the federal government. With lim-
ited exceptions, the City therefore has no legal
obligation to report any alien to federal authorities.”
Id.



C. Proceedings in the District Court

The City filed its complaint on October 11, 1996.
JA 6. The complaint alleges that the nullification of
Executive Order 124 will cause aliens to forgo City
services and thereby diminish local public safety,
health and education. JA 10-15. The complaint al-
leges three causes of action: (1) that Sections 434 and
642 violate the Tenth Amendment by prohibiting the
City from legislating or setting policy contrary to the
challenged provisions, JA 15-16; (2) that Sections 434
and 642 violate the Tenth Amendment by interfering
with “core functions of City government, including
the ability of the City to exercise its police power to
provide for public health and safety and to control its
own workforce,” JA 17; and (3) that Sections 434 and
642 violate the Guarantee Clause. JA 17-18. For re-
lief, the City seeks a declaration that Sections 434
and 642 are unconstitutional and void, and an injunc-
tion proscribing their enforcement. JA 18. The Gov-
ernment answered the complaint on January 10,
1997, JA 23-26, after which the parties cross-moved
for judgment on the pleadings under Fed. R. Civ. P.
12(c).

D. The District Court’s Decision

The district court rendered its decision on the
cross-motions on July 18, 1997. JA 34-54. Dismissing
the City’'s complaint, the district court held that Sec-
tions 434 and 642 are consistent with both the Tenth
Amendment and the Guarantee Clause. Id.

The district court first rejected the City’'s claim that
the sections are constitutionally infirm because they
interfere with City policymaking: “Congressional
legislation is not unconstitutional merely because it
displaces state policy choices in an area in which



10

Congress has the power to regulate.” JA 45. The
Court then held that the sections do not run afoul of
the Supreme Court's recent holding in Printz v.
United States, 117 S. Ct. 2365 (1997), that Congress
may not constitutionally command state officers to
execute federal law. See id. at 2383-84. As the district
court concluded:

In this case, Sections 434 and 642 do not re-
quire the City to legislate, regulate, enforce,
or otherwise implement federal immigration
policy. Instead, they direct only that City of-
ficials and agencies be allowed, if they so
choose, to share information with federal
authorities. The statutes do not even require
any City official to provide any information
to federal authorities . . .

They do not contravene the teaching of
Printz that Congress cannot conscript state
officers to carry out a federal regulatory pro-
gram.

JA 45-47.

The district court likewise declined to strike down
the sections on grounds that they diminish political
accountability. JA 48. The court held that political
accountability, “standing alone,” provides no basis for
invalidating federal statues that do not require state
officers to execute federal law; “[o]therwise, Congres-
sional statutes that appropriately preempted state
law could be challenged on ‘political accountability’
grounds because state officials could be blamed for
changing or not implementing their laws.” 1d. In any
case, the district court held, the sections do not
threaten political accountability because they do not
require the City to enact legislation “for which it
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could be blamed” or administer a federal program,
and the City can clearly attribute its change in policy
to Sections 434 and 642. JA 49.

The district court also rejected the City’s argument,
embodied in its second cause of action, that Sections
434 and 642 impermissibly interfere with core func-
tions of City government. JA 50-53. Relying on the
Supreme Court’s decision in Garcia v. Sun Antonio
Metropolitan Authority, 469 U.S. 528, 549 (1985), the
court held that Tenth Amendment claims do not turn
on whether federal laws interfere with traditional lo-
cal governmental functions, but on whether they re-
quire localities to enact or implement a federal
regulatory program. JA 52-53. Because Sections 434
and 642 contain no such requirement, the court de-
termined, they do not violate the Tenth Amendment.
Id.

Finally, the district court upheld Sections 434 and
642 under the Guarantee Clause. JA 53-54. Recog-
nizing that “the Supreme Court has traditionally
found that claims brought under the Guarantee
Clause present nonjusticiable political questions,” the
court held that the City failed to demonstrate that
Sections 434 and 642 deprived it of a republican form
of government. Id. Accordingly, the district court
dismissed the City's complaint and entered judgment
for the Government on July 23, 1997. JA 5, 56. This
appeal followed.

SUMMARY OF ARGUMENT

The district court’s decision is correct and should be
affirmed. The City’s primary argument is that Sec-
tions 434 and 642 violate the Constitution because
they compel the City to change its policy of barring
its employees from sharing information about aliens
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with the INS. But Congress is permitted to displace
state and local law and policy under the Supremacy
Clause, as long as it acts pursuant to a constitution-
ally-delegated power and does not violate the Tenth
Amendment. This is true even if the preempted local
policy is thought by the municipality to be critical to
its citizens’ welfare, or essential to local sovereignty.
In this case, Congress acted pursuant to its plenary
power over aliens and concluded that the optional
sharing of immigration status data best serves the
national interest in curtailing illegal immigration.
Moreover, Congress has complied with the Tenth
Amendment., The City’s policy must therefore give
way. See Point I(B), infru.

Although the City focuses almost exclusively on its
claimed sovereign power to make policy free from
federal interference, the Tenth Amendment actually
imposes a far narrower and more specific limitation
on Congressional action. Under the Tenth Amend-
ment, Congress may not force states to enact or ad-
minister a federal regulatory program. Sections 434
and 642 do not run afoul of this rule because they do
not require the City or its employees to enact any
legislation or regulation, administer a federal pro-
gram, take any other affirmative action, or even re-
port information to the INS. See Point I(C), infra.

Further, the challenged provisions cannot violate the
Tenth Amendment by trenching on essential City
functions because the Supreme Court has clearly held
that the “traditional governmental functions” test is
no longer the yardstick by which Tenth Amendment
claims are measured. See Point I(D), infru. Finally,
Sections 434 and 642 do not offend the Tenth
Amendment by diminishing political accountability.
Congress preempted Executive Order 124 in full view
of the public and will therefore be held accountable
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for the City's change in policy. See Point I(D), infru.
Likewise, Sections 434 and 642 do not require the
City to enact any program or take any action that
residents could mistake as being the product of City
government. See Point (D), infra.

This Court should also affirm the district court’s
decision to dismiss the City’s claims under the Guar-
antee Clause. As the district court correctly recog-
nized, the Guarantee Clause has never been held to
confer justiciable rights. Moreover, even if claims un-
der the Guarantee Clause are subject to judicial
resolution, plaintiffs would have to show that the
challenged federal law alters the form or structure of
state or municipal government. In this case, the City
has not alleged, nor could it demonstrate, that Sec-
tions 434 and 642 work a change in the structure of

City government. See Point I, infru.
ARGUMENT
POINT |

THE DISTRICT COURT CORRECTLY DISMISSED THE
CITY'STENTHAMENDMENT CLAIMBECAUSE
SECTIONS 434 AND 642 WERE ENACTED PURSUANT
TO A CONSTITUTIONALLY-DELEGATED POWER, AND
DO NOT REQUIRE THE CITY TO ENACT OR
ADMINISTER A FEDERAL PROGRAM

A. The Standard of Review

This Court reviews the district court's decision to
dismiss the City’s complaint under Fed. R. Civ. P.
12(c) de novo. Sheppard v. Beerman, 94 F.3d 823, 827
(2d Cir. 1996). The Court is required to treat the fac-
tual allegations of the complaint as true, see id., but
matters outside of the pleadings may not be consid-
ered on appeal unless the district court considered
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them below and converted the motion into one for
summary judgment under Fed. R. Civ. P. 56. See Ko-
pec v. Coughlin, 922 F.2d 152, 153 (2d Cir. 1991);
Ronzani v. Sanofi SAA., 899 F.2d 195, 196 (2d Cir.
1990); see generally Fed. R. Civ. P. 12(c); Krinj v.
Pogue Simone Real Estate Co., 896 F.2d 687, 689 (2d
Cir. 1990) (discussing conversion of motions to
dismiss).

In this case, the district court did not consider mat-
ters outside the pleadings or convert the cross-
motions to dismiss into those for summary judgment.
See JA 35-39. Thus, factual allegations presented in
the City’s brief that go beyond those set forth in the
pleadings are not properly considered on appeal. See
Ronzani, 899 F.2d at 196.” The sole issue in the dis-
trict court was, and on appeal is, a legal one: whether
Sections 434 and 642 are constitutional.

Lastly, because the City has raised a facial chal-
lenge to Sections 434 and 642, it bears a particularly
“heavy burden” here: A “facial challenge to a

* For example, three pages of the City’'s brief
simply quotes factual allegations contained in the
Legal Aid Society’s amicus curiae brief in the district
court, see Appellants’ Brief (“Br.”) at 17-20, even
though, the court denied the Society’s motion to sub-
mit the affidavits and other materials on which those
allegations were based. See JA 35-36 n.3. The City
also presents as fact a 1989 City study on aliens’ use
of City services. Br. at 6. Likewise, in the guise of
presenting the “documentary history” of Executive
Order 124, the City reproduces the lengthy factual
claims of Mayor Koch in 1985, and the Legal Aid So-
ciety in 1989. Br. 4-6, 10-11.
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legislative Act is, of course, the most difficult chal-
lenge to mount successfully since the challenger must
establish that no set of circumstances exists under
which the Act would be valid.” United States wv.
Salerno, 481 U.S. 739, 745 (1987); United States v.
Sage, 92 F.3d 101, 106 (2d Cir. 1996), cert. denied,
117 s. ct. 784 (1997).

B. Under the Supremacy Clause, Executive Order
124 Must Yield to Sections 434 and 642, Which
Were Enacted Pursuant to Congress’ Plenary
Power Over Aliens

Sections 434 and 642 prohibit states and local gov-
ernments from preventing their employees from vol-
untarily reporting immigration data. See pp. 4-7,
supra. The sections therefore displace Executive Or-
der 124 and have the effect of restoring the status quo
that existed before Mayor Koch promulgated the con-
fidentiality policy in 1985, when there was no rule on
the subject. Following Congress’ preemption of the
City’s confidentiality rule, City employees may con-
tact the INS if, and only if, they choose to do so. The
provisions do not compel City employees to report
immigration information to the INS. As Congress ex-
plicitly acknowledged in explaining Section 434: “It
does not require, in and of itself, any government
agency or law enforcement official to communicate
with the INS.” H.R. Conf. Rep. No. 725 at 383.

The Sections do, however, require the City to end
its twelve-year-old rule of confidentiality. Thus,
the City’s first and central argument is that Sections
434 and 642 are unconstitutional because they inter-
fere with local policy promulgated under the City’s
police powers. “The exercise of police powers to pro-
tect the . . . general welfare of the people is the chief
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purpose of local government,” the City argues, and it
“exercised its sovereign power to make the policy
choices embodied in Executive Order No. 124" ac-
cordingly. Br. at 27-28. Repeating its social policy ar-
guments -- “[a]s a matter of public policy,
undocumented aliens should not be discouraged from”
using City services, Br. at 30 -- the City declares that
“[n]Jothing is more important than public health,
safety and well-being.” Br. 31. It then asserts flatly:

No matter how powerful the federal interest
may be, the Constitution simply does not
give Congress the authority to conduct its
business in a fashion such as to inflict injury
upon the public, or to obstruct the operations
of municipal government directed at pro-
tecting the public.

Br. at 32; see also id. at 37 (“Congress does not have
the power to issue mandates which obstruct the abil-
ity of State and local governments to preserve public
order and to protect the health, safety and well-being
of its residents”).

The City’s position evinces a fundamental misun-
derstanding of the proper relationship between the
federal government and the states. While the Consti-
tution maintains each in equipoise, “[t}he Federal
Government holds a decided advantage in this deli-
cate balance: the Supremacy Clause. U.S. Const., Art.
VI, cl. 2. As long as it is acting within the powers
granted it under the Constitution, Congress may im-
pose its will on the States.” Gregory v. Ashcroft, 501
U.S. 452, 460 (1991). More specifically, Congress may
explicitly preclude states from instituting particular
rules or policies -- as it did here when it enacted Sec-
tions 434 and 642 and forbade states and localities
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from restricting the voluntary exchange of immigra-
tion data. See, e.g., Kelley v. United States, 69 F.3d
1503, 1505 (10th Cir. 1995) (upholding 49 U.S.C. §
41713(b)(4), which provides that states “may not en-
act or enforce a law . . . related to a price, route, or
service of an air carrier,” under the Tenth Amend-
ment), cert. denied, 116 S. Ct. 1566 (1996); 49 U.S.C.
§ 14501(a) (“No state . . . shall enact or enforce any
law . . . relating to the scheduling of” interstate motor
transportation). The question under the Supremacy
Clause is simply: “Did Congress, in enacting the Fed-
eral Statute, intend to exercise its constitutionally
delegated authority to set aside the laws of a State? If
so, the Supremacy Clause requires courts to follow
federal, not state, law.” Burnett Bank v. Nelson, 116
S. Ct. 1103, 1107 (1996); see also Cipollone v. Liggett
Group, Inc., 505 U.S. 504, 516 (1992).

The City is correct that Congress must act under a
specific constitutional grant of power before its laws
are binding on the states, and that only laws consis-
tent with the Tenth Amendment may properly super-
sede state law. See Br. 33-34; see also Printz, 117 S.
Ct. at 2379. Accordingly, the Government demon-
strates below that Sections 434 and 642 comport with
the Tenth Amendment because they do not compel
the City to enact or administer a federal program. See
Points I(B), I(C), infru. But as long as Congress acts
under a specific constitutional power and refrains
from commanding states to enact or enforce a federal
program, the Supremacy Clause makes no excep-
tions. Congress may set aside state or municipal laws
created in furtherance of state or local police powers.
Hodel v. Virginia Surface Mining and Reclamation
Ass'n Inc., 452 U.S. 264, 291 (1981) (collecting cases);
see also Federal Energy Regulatory Commission v.
Mississippi, 456 U.S. 742, 767 (1982) (“FERC").
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Congress may also enact laws that allegedly “obstruct
the operations of municipal government directed at
protecting the public”, Br. at 32, because federal
power is “superior to that of the States to provide for
the welfare or necessities of their inhabitants.”
Maryland v. Wirz, 392 U.S. 183, 196 (1968) (quoting
Sanitary District v. United States, 266 U.S. 405, 426
(1925)); accord Oklahoma v. Atkinson Co., 313 U.S.
508, 534-35 (1941). As this Court has stated in the
immigration law context, “the federal government
may exercise its plenary powers even though the ef-
fects of such exercises of power may be onerous to the
states.” Padavan v, United States, 82 F.3d 23, 26 (2d
Cir.  1996).

In basing its appeal on the claimed illegitimacy of
“congressionally-imposed displacement of the policy
choices of the local electorate,” then, the City turns
the Supremacy Clause on its head. Br. at 45. It is
backwards to claim that “policy decisions are to be
carried out according to the dictates of local govern-
ment rather than those of the federal government.’
Br. at 46. Local policy must yield to that of the nation
when the two conflict, not the other way around. Al-
though preemptive “congressional enactments obvi-
ously curtail or prohibit the States’ prerogatives to
make legislative choices respecting subjects the
States may consider important, the Supremacy
Clause permits no other result.” Hodel, 452 US. at
290; see also FERC, 456 U.S. at 767. At bottom, na-
tional policy is local policy:

When Congress, in the exertion of the power
confided to it by the Constitution, adopted
that act, it spoke for all the people and all
the States, and thereby established a policy
for all. That policy is as much the policy of
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Connecticut as if the act had emanated from
its own legislature.

Testa v. Katt, 330 U.S. 386, 392 (1947) (quoting Mon-
dou v. New York, N.H. & H.R. Co., 223 U.S. 1, 57
(1912)); see also Fidelity Federal Savings & Loan
Ass’n v, De La Cuesta, 458 U.S. 141, 152-53 (1982)
(citation omitted) (the “relative importance to the
State of its own law is not material when there is a
conflict”).

In this case, there is no question that Congress
“intend[ed] to exercise its constitutionally delegated
authority to set aside the law[]” of the City. Barnett
Bank, 116 S. Ct. at 1107. By explicitly prohibiting
states and local governments from preventing their
employees from voluntarily reporting immigration
data, Sections 434 and 642 effectively displaced Ex-
ecutive Order 124 and the City’'s confidentiality pol-
icy. See, e.g., H. R. Rep. No. 469 at 110-11 (expressing
need to “eliminate to the greatest possible extent spe-
cial provisions and exceptions that detract from” im-
migration law enforcement). There is also no question
that Sections 434 and 642 were enacted pursuant to
Congress’ plenary power over aliens in an effort to
curtail illegal immigration.* Their legislative

* The City's contention that the Government is
somehow precluded from arguing that Sections 434
and 642 were enacted pursuant to Congress power
over immigration because the Government's answer
stated that the City’s claims were “barred by the Su-
premacy Clause of the United States,” JA 25, but
made no reference to federal authority over aliens, see
Br. at 33-34, is misguided. The City identifies no rule
related to pleadings or motions requiring the
Government to state in an answer the constitutional
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histories make clear Congress’ view that “illegal ali-
ens do not have the right to remain in the United
States undetected and unapprehended,” H.R. Conf.
Rep. No. 725 at 383, and that the “exchange of immi-
gration-related information . . . is consistent with,
and potentially of considerable assistance to . . . the
achieving of the purposes and objectives of the Immi-
gration and Nationality Act.” S. Rep. 249 at 19-20.

Congress’ power over aliens is virtually unre-
stricted; indeed, “[o]ver no conceivable subject is the
legislative power of Congress more complete.” Reno v.
Flores, 507 U.S. 292, 305 (1993); Fiallo v. Bell, 430
U.S. 787, 792 (1977). Likewise, regulating aliens “is
not an equal and continuously existing concurrent
power of state and nation.” Hines v. Davidowitz, 312
U.S. 52, 68 (1941). As the Supreme Court has held:

The Federal Government has broad constitu-
tional powers in determining what aliens
shall be admitted to the United States, the
period they may remain, regulation of their
conduct before naturalization, and the terms
and conditions of their naturalization. See
Hines v. Davidowitz, 312 U.S. 52, 66. Under
the Constitution the states are granted no

power under which a challenged federal statute was
enacted, and, as the City notes, the Government indi-
cated that Congress enacted the sections pursuant to
the immigration power in its first brief below. See Br.
at 34. In any event, the district court was permitted
to rely on Congress’ power over aliens in rendering its
decision, and this Court can affirm on any ground.
See Shumway v. United Parcel Service, Inc., 118 F.3d
60, 63 (2d Cir. 1997).
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such powers; they can neither add to nor
take from the conditions lawfully imposed by
Congress upon admission, naturalization
and residence of aliens in the United States
or the several states.

Tukahashi v. Fish Comm’n, 334 U.S. 410, 419 (1948);
see also Nyquist v. Mauclet, 432 U.S. 1, 10 (1977)
(matter “entrusted exclusively to the Federal Gov-
ernment, and a State has no power to interfere”).

State rules that conflict with federal immigration
policy are therefore routinely held to be preempted.
See, e.g., Toll v. Moreno, 458 U.S. 1, 16 (1982)
(striking down Maryland rule denying in-state tuition
status to aliens because it “frustrate[d] . . . federal
policies”); Nyquist, 432 U.S. at 10 (invalidating New
York law denying state education aid to aliens); Gra-
ham v. Richardson, 403 U.S. 365, 380 (1971)
(invalidating state limits on welfare benefits to aliens
as “equat[ing] with the assertion of a right, inconsis-
tent with federal policy, to deny entrance and abode”
to aliens); Tukahashi, 334 U.S. at 419 (striking down
California law restricting fishing licenses to citizens
because states “can neither add to nor take from the
conditions lawfully imposed’ on alien residence). In
all of these decisions, as here, federal preemption re-
quired state and local governments to change their
policies toward aliens and alter the duties of employ-
ees overseeing the displaced state and local rules. Yet
the preemption was upheld under the basis of Con-
gress’ plenary power over immigration and the Su-
premacy Clause.

This is particularly true of Hines, the case most
similar to this one. In Hines, the Court considered a
1939 Pennsylvania statute establishing an elaborate
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regulatory mechanism for the registration of aliens,
including the provision of identity cards to aliens, and
penalties for noncompliance. Id. at 59-60. One year
later, Congress enacted a federal registration scheme.
In deciding whether the state regulations could stand
in light of the new federal law, the Hines Court ob-
served that “the treatment of aliens, in whatever
state they may be located, [is] a matter of national
moment,” not just local concern. Id. at 73. Requiring
Pennsylvania’s law to yield, the Court held:

When the national government by treaty or
statute has established rules and regulations
touching the rights, privileges, obligations or
burdens of aliens as such, the treaty or stat-
ute is the supreme law of the land. No state
can add to or take from the force and effect of
such treaty or statute . . .

Our primary function is to determine
whether, under the circumstances of this
particular case, Pennsylvania’s law stands as
an obstacle to the accomplishment and exe-
cution of the full purposes and objectives of
Congress.

Id. at 62-63, 67.

Hence, in Hines, the Court upheld a federal law
that, like Sections 434 and 642, displaced a preexist-
ing state scheme governing the relationship of state
and local employees to aliens. As a result of the dis-
placement, Pennsylvania’s policy was drastically al-
tered, and the duties of those employees who
registered aliens and enforced the state law were
changed significantly. The opinion leaves little doubt
that Congress could have accomplished the same end
by legislation drafted in terms more similar to
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Sections 434 and 642, such as “no state or munici-
pality may direct its officials to register or request
identification from aliens.”

In sum, Supremacy Clause and immigration juris-
prudence make clear that Congress may constitu-
tionally supersede the City’s nondisclosure rule,
regardless of the perceived effect on local welfare or
municipal policy, as long as it does not transgress the
specific limits imposed by the Tenth Amendment.
Congress determined that enabling the voluntary
sharing of information about aliens furthers the na-
tional goal of immigration control. Because Executive
Order 124 effectively undercuts “the force and effect”
of federal immigration law, Hines, 312 U.S. at 63,
and “assert[s] a right, inconsistent with federal pol-
icy” in the field, Graham, 403 U.S. at 380, the Su-
premacy Clause requires it to yield. The City’s
argument that Sections 434 and 642 represent bad
social policy should be raised before Congress rather
than this Court.

C. Sections 434 and 642 Are Consistent With the
Tenth Amendment

1. Sections 434 and 642 Do Not Violate the
Tenth Amendment’s Rule Against Compelled
legislation or Program Administration

Although the City focuses primarily on the broad
contention that Congress may not interfere with local
policy, the Tenth Amendment imposes a far narrower
and more specific limitation on federal action. Under
the Tenth Amendment, Congress may not command
states to enact or administer a federal regulatory
program. Because Sections 434 and 642 do not re-
qguire the City or its employees to legislate, regulate,
participate in any federal regulatory scheme, or even
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provide any information to the INS, they are fully
consistent with the Tenth Amendment.

The parameters of the Tenth Amendment’s restric-
tion on Congressional lawmaking were set by two re-
cent decisions of the Supreme Court: Printz and New
York v. United States, 505 U.S. 144 (1992). In the
first of these, New York, the Supreme Court consid-
ered the Low-Level Radioactive Waste Policy
Amendments Act of 1985, one provision of which re-
quired states to either pass legislation disposing of
radioactive waste according to federal instructions, or
take title to the waste directly and assume legal re-
sponsibility for it. See 505 U.S. at 174-77. This provi-
sion either worked “a congressionally compelled
subsidy from state governments to radioactive waste
producers,” or required states to “implement legisla-
tion enacted by Congress.” Id. at 175-76. Invalidating
this portion of the Act, the Court concluded that Con-
gress could not force state governments to solve the
radioactive waste problem on its behalf by com-
manding them to adopt and implement federally-
specified regulations. See id. at 175-77, 188. The
challenged provision also impermissibly blurred the
lines of state and federal political accountability,
since local electorates would likely mistake state leg-
islators as having originated the state take-title leg-
islation themselves. Id. at 168-69, 182-83. Overall,
New York held straightforwardly that “[tjhe Federal
Government may not compel the States to enact or
administer a federal regulatory program.” Id. at 188.

At issue in Printz was the constitutionality of in-
terim provisions of the Brady Handgun Violence Pre-
vention Act (the “Brady Act”) requiring state law
enforcement officers to conduct background checks of
gun buyers. Crucially, the Brady Act gave state
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officers no choice but to carry out the background
checks. See 117 S. Ct. at 2368-69. Thus, in describing
the question at issue, the Printz Court observed at
the outset that “[tJhe petitioners here object to being
pressed into federal service and contend that congres-
sional action compelling state officers to execute fed-
eral laws is unconstitutional.” Id. at 2369-70
(emphasis added). After reviewing the early under-
standings of the Framers, past Congressional action,
and other Tenth Amendment cases, the Court agreed.
Although the Brady Act did not compel state law-
making, as did the provisions struck down in New
York, it still transformed local sheriffs into “puppets
of a ventriloquist Congress” and “dragooned” them
“into administering federal law” in violation of New
York’s bar on the forced administration of federal
programs. Id. at 2381 (citations and internal quota-
tions omitted). As the Printz Court concluded:

We held in New York that Congress cannot
compel the States to enact or enforce a fed-
eral regulatory program. Today we hold that
Congress cannot circumvent that prohibition
by conscripting the State’s officers directly.
The Federal Government may neither issue
directives requiring the States to address
particular problems, nor command the
States’ officers, or those of their political
subdivisions, to administer or enforce a fed-
eral regulatory program.

Id. at 2384.

Under their plain terms, Sections 434 and 642 do
not run afoul of the Tenth Amendment as explicated
in Printz and New York. The teaching of Printz is
that Congress may not demand the service of state
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employees. The Brady Act's fatal flaw was that it
“compell[ed] state officers to execute federal laws,”
117 S. Ct. at 2369-70, or “impress[ed] into its service
... the police officers of the 50 States,” id. at 2378, or
reduced state employees to “puppets of a ventrilo-
quist Congress.” Id. at 2381. However phrased, the
gravamen of the Tenth Amendment offense is com-
pulsion. Here, as noted above, Sections 434 and 642
do not require City employees to do anything. As the
district court correctly found, the provisions “do not
even require any City official to provide any informa-
tion to federal authorities.” JA 45. The City’s claim
that compulsion exists because the sections give it no
“walk-away opportunity” misses the point. See Br. at
46. As long as Congress has not commandeered the
City’s employees, principles of federalism do not af-
ford the City any right to “walk away” from properly
preemptive federal law.

Put another way, Sections 434 and 642 do not vio-
late the Tenth Amendment’s rule against compulsion
because Congress, in enacting the Sections, has opted
for a means of soliciting the voluntary assistance of
City employees. As the City correctly puts it, “the
federal government seeks a direct exchange of infor-
mation” Br. at 24, 41 (emphasis added), but Congress
has not mandated one. Tenth Amendment decisions
have consistently recognized that Congress is permit-
ted to do what the City acknowledges it has done
here: seek the optional aid of state officers. See New
York, 505 U.S. at 168 (Congress may “encourage a
State to conform to federal policy choices”); FERC,
456 U.S. at 766 (“valid federal enactments may have
an effect on state policy -- and may, indeed, be de-
signed to induce state action”); Ponca Tribe of Okla-
homa v. State of Oklahoma, 37 F.3d 1422, 1434 (10th
Cir. 1994) (upholding statute directing states to
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negotiate with Indian tribes under Tenth Amend-
ment as “reflect[ing] Congress’ attempt to encourage,
but not mandate, cooperative rulemaking between
the Indian tribes and the states”), reversed on other
grounds, Seminole Tribe of Florida p, Florida, 116 S.
Ct. 1114 (1996). Accordingly, when Congress merely
overrides a state or local rule and thereby enables lo-
cal employees to voluntarily assist in federal law en-
forcement if they choose, the essential compulsion is
absent.

For this reason, federal laws that do not require
any affirmative action by state governments or em-
ployees have withstood constitutional challenge un-
der the Tenth Amendment. In Kentucky Div.,
Horsemen’s Benevolent & Protective Ass'n, Inc. v.
Turfway Park Racing Ass’n, Inc., 20 F.3d 1406, 1415-
16 (6th Cir. 1994), for example, the Sixth Circuit up-
held the Interstate Horseracing Act of 1978, 15
U.S.C. § 3003 et seq., which prohibits off-track betting
on horseracing unless states consent:

The Act, however, does not require a State to
do anything when presented with a request
for its consent to off-track betting. Under the
Act, the State remains free to ignore such a
request. It is true that the State’s inaction
will preserve the general federal prohibition
of interstate off-track betting set forth in 15
U.S.C. § 3003, but that effect does not
amount to “regulation” as that term was
used by the Court in New York. The New
York Court adhered to the common sense

view that “regulation” is an affirmative act
by the State.
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Id. at 1415 (emphasis in original). Here too, Sections
434 and 642 do no violence to the Tenth Amendment
because the provisions do not compel the City and its
workers to “do anything” or perform any “affirmative
act.”

Similarly, in Southeastern Pennsylvania Transpor-
tation Auth. v. Pennsylvania Public Utility Commit,
826 F. Supp. 1506, 1522 (E.D. Pa. 1993), aff'd, 27
F.3d 558 (3d Cir.) (table), cert. denied, 115 S. Ct. 318
(1994) (“SEPTA”), the court upheld federal legislation
prohibiting states from regulating and taxing local
commuter rail transportation authorities because the
law “does not employ [Pennsylvania] as a regulatory
agency -- i.e. does not compel the State to require or
prohibit any acts -- but merely directs the States to
refrain from engaging in a certain form of regulation
deemed inconsistent with cognizable federal inter-
ests.” Id. at 1519. The common rule of these cases,
consistent with that applied in Printz, is that federal
laws that do not compel any affirmative state action
are constitutional. As such, Sections 434 and 642
should be upheld.*

* The City may, of course, have to take affirma-

tive steps to end its confidentiality policy, but that is
the “inevitable consequence of [Congress] regulating
a state activity. Any federal regulation demands
compliance. That a State wishing to engage in certain
activity must take administrative and sometimes
legislative action to comply with federal standards
regulating that activity is a commonplace that pres-
ents no constitutional defect.” South Carolina v.
Baker, 485 U.S. 505, 514-15 (1987); see also Strahan
v. Coxe, 127 F.3d 155, 170 (1st Cir. 1997) (rejecting
Tenth Amendment challenge to an injunction
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Just as Sections 434 and 642 comport with the
teaching of Printz, they adhere to the rule in New
Yorh that Congress may not command states to enact
or administer federal programs. Indeed, Sections 434
and 642 do not provide for any regulatory program at
all -- unlike the Brady Act or the provision at issue in
New York. Instead, the sections simply preempt the
City’'s blanket nondisclosure rule and restore the
status quo as it existed before Mayor Koch's adoption
of the confidentiality policy in 1985. While any volun-
tary reporting prompted by Sections 434 and 642 will
be “potentially of considerable assistance” to federal
authorities, S. Rep. No. 249 at 19-20, the manage-
ment of federal immigration control remains an ex-
clusively federal task. As was reported in Executive
Order 124's “Statement of Basis and Purpose,” fed-
eral law continues to “place[] full responsibility for
immigration control on the federal government,” Ad-
dendum at 6, even if isolated City employees choose
to provide relevant data to the INS. Accordingly, the
displacement of Executive Order 124 does not entail
the administration of a federal program, and thus
comports with the Tenth Amendment.

Indeed, there is compelling support for the proposi-
tion that even if Congress had required City employ-
ees to report immigration data to the INS, such a
command would not amount to the forced

ordering state to apply for permits and convene task
force under the Endangered Species Act: “Here, the
defendants are not being ordered to take positive
steps with respect to advancing the goals of a federal
regulatory scheme. Rather the court directed the de-
fendants to find a means of bringing the common-
wealths scheme into compliance with federal law”).
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administration of a federal program in violation of
the Tenth Amendment. The Printz Court distin-
guished between federal laws that require state
officers and agencies to report certain information to
federal authorities, and those that actually compel
state officers to carry out federal law. For example,
the Missing Childrens’ Assistance Act, 42 U.S.C. §
5771 et seq., requires state and local law enforcement
agencies to report cases of missing children to the
Department of Justice’s National Crime Information
Center. 42 U.S.C. § 5779. See also, e.g., 15 U.S.C. §
2645 (requiring state reporting as to local educational
agencies); 20 U.S.C. § 4013 (requiring state reports
on asbestos abatement). But as the Court observed,
such statutes, “which require only the provision of
information to the Federal Government, do not in-
volve the precise issue before us here, which is the
forced participation of the States’ executive in the ac-
tual administration of a federal program. We of
course do not address these” mandatory reporting
statutes. Id. at 2376.

Like the majority, Justice O’Connor, in her concur-
ring opinion, carefully reiterated that “the Court ap-
propriately refrains from deciding -whether other
purely ministerial reporting requirements imposed by
Congress on state and local authorities pursuant to
its Commerce Clause powers are similarly invalid.”
Id. at 2385 (citing Missing Children’s Assistance Act).
Justice O’'Connor’s pointed emphasis of this aspect of
the Printz decision, in a concurrence of merely two
paragraphs, is especially significant since the major-
ity’s decision commanded only five votes. Indeed, by
calling mandatory reporting requirements “purely
ministerial,” id., Justice O’'Connor -- the author of
New York and the crucial fifth vote in Printz --
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strongly implies that even compulsory information-
sharing is constitutional.

In light of this feature of the decision in Printz, it is
all the more clear that Sections 434 and 642 do not
offend the Tenth Amendment. As the district court
rightly understood, “[i]Jn this case, Sections 434 and
642 are even less intrusive on state sovereignty than
those mandatory reporting statutes whose validity
the Supreme Court explicitly refrained from deciding
[in Printz]. Sections 434 and 642 do not require any
reporting by state and local officials.” JA 47. Since
Printz specifically disclaimed holding that mandatory
reporting requirements violate the Tenth Amend-
ment, it surely does not compel the invalidation of
laws that merely enable voluntary reporting.

In sum, because Sections 434 and 642 do not re-
quire the City to enact or administer a federal regula-
tory program, or to take any affirmative action of any
kind, they are constitutional and should be upheld.

2. Sections 434 and 642 Are Not
Unconstitutional as Infringements on
Essential City Functions or as Reductions of
Political Accountability

Aside from its overall position that Sections 434
and 642 must fall because they are impediments to
local policy, the City makes two more specific argu-
ments under the Tenth Amendment. First, the City
appears to argue that Sections 434 and 642 violate
the Tenth Amendment because they interfere with
essential governmental functions. Br. at 38-39, 42.
Although the Supreme Court squarely abandoned the
approach of invalidating federal laws if they infringe
upon a state’s “traditional governmental functions” in
Garcia v. San Antonio Metropolitan Authority, 469
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U.S. 528, 549 (1985), the City argues that New York
and Printz somehow revived the traditional govern-
mental functions test. See id.; JA 50-53.

The district court correctly rejected this contention,
holding that Sections 434 and 642 are not invalid by
virtue of affecting what the City deems to be
“essential or “inalienable” functions or powers. Br. at
37. As the Garcia court held in overruling National
League of Cities v, Usery, 426 U.S. 833 (1976), the
impossibility of consistently identifying the existence
of a “traditional governmental function” made the
standard unworkable. 469 U.S. at 538-541, 548. More
deeply, the test was discarded because:

neither the governmental/proprietary dis-
tinction nor any other that purports to sepa-
rate out important governmental functions
can be faithful to the role of federalism in a
democratic society. The essence of our fed-
eral system is that within the realm of
authority left open to them under the Consti-
tution, the States must be equally free to
choose for the common weal, no matter how
unorthodox or unnecessary anyone else -- in-
cluding the judiciary -- deems state involve-
ment to be. Any rule of state immunity that
looks to the “traditional,” “integral,” or
“necessary nature of governmental func-
tions inevitably invites an unelected federal
judiciary to make decisions about which
state policies it favors and which ones it dis-
likes.

Id. at 545-46.

Nothing in New York or Printz revived National
League of Cities. Federal laws were struck down in
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New York and Printz because Congress used the
wrong method to address the problems of radioactive
waste disposal and gun violence; rather than attack
the problems directly, Congress required states to do
so by enacting specified legislation or carrying out
specified tasks. See, e.g., New York, 505 U.S. at 188
(“While there may be many constitutional methods of
achieving regional self-sufficiency in radioactive
waste disposal, the method Congress has chosen is
not one of them”). As the district court observed, both
New York and Printz “relied upon the structural de-
fects in the Congressional statutes at issue . . . with-
out an analysis of whether the state functions
affected were core functions of the states.” JA 52-53.
Accordingly, the district court correctly held that, in
light of the Supreme Court's analysis in these two
cases and in Garcia, “it would be inappropriate to
resurrect a substantive Tenth Amendment analysis.”
JA 53

Nor is there any basis for the City’s suggestion that
a substantive analysis of federal legislation is appro-
priate “when legislation is directed solely at states or
local governments.” Br. at 42. Garcia made no excep-
tion for legislation that only affects state or local gov-
ernment and not private parties. As the district court
found, “the ‘traditional governmental function’ test
does not survive in any form.” JA 52. More funda-
mentally, the City is wrong to suggest that Congress
may not “direct” legislation “solely at states or local
governments.” Congress does so under the Supremacy
Clause whenever it specifically sets aside a state law,
prohibits states from instituting certain rules, or bars
a state from taking certain action at odds with fed-
eral policy. See, e.g., South Carolina v. Baker, 485
U.S. at 511 (upholding law under Tenth Amendment
that “directly regulated States by prohibiting
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outright the issuance of bearer bonds”); Kelley, 69
F.3d at 1505 (upholding law providing that states
“may not enact or enforce a law . . . related to a price,
route, or service of an air carrier”); Ponca Tribe of
Oklahoma, 37 F.3d at 1434 (upholding law
“direct[ing] the state to negotiate” with Indian
tribes); SEPTA, 826 F. Supp. at 1511, 1518-22
(upholding prohibition on state regulation and taxa-
tion of local commuter rail authorities). The City’s
arguments based on Garcia and the National League
of Cities standard are without merit.

The City’'s second contention is that Sections 434
and 642 blur the lines of local and federal political
accountability. See Br. at 46-48. According to the
City, “[t]he elected officials of the City of New York
will bear the brunt of public disapproval for the con-
sequences of the federally-imposed policy, notwith-
standing that Congress has stripped them of their
ability to implement the policy embodied in Executive
Order 124 according to the views of their constitu-
ents.” Br. at 47. As an initial matter, the district
court was right in holding that “political accountabil-
ity standing alone is not a basis for invalidating a
Congressional statute that does not implement a fed-
eral program in an impermissible way.” JA 48. Nei-
ther New York nor Printz are based solely or even
primarily on such a theory.

More important, if Congress’ enactments were in-
valid for no other reason than that they caused state
officials to “bear the brunt of public disapproval for
the consequences of the federally-imposed policy”
when the state would prefer a different policy, Br. at
47, Congress could never supersede state law under
the Supremacy Clause. See JA 48 (If the City’s view
were correct, “statutes that appropriately preempted
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state law could be challenged on ‘political
accountability’ grounds because state officials could
be blamed for changing or not implementing their
laws”). As the New York Court noted, a state’s policy
“view can always be preempted under the Supremacy
Clause if it is contrary to the national view, but in
such a case it is the Federal Government that makes
the decision in full view of the public, and it will be
federal officials that suffer the consequences if the
decision turns out to be detrimental or unpopular.”
505 U.S. at 168. Here, Congress terminated the City’s
confidentiality rule in full view of the public, and
Congress will suffer the consequences if City resi-
dents object to voluntary disclosure of immigration
data. Because Congress clearly and publicly set Ex-
ecutive Order 124 aside, there is no merit to the
City's claim that “the nexus” between alleged resul-
tant social ills and Congress “will not be discernible
to the voters.” Br. at 47.

Sections 434 and 642 do not raise the political ac-
countability questions at issue in New York and
Printz in any case. The provisions invalidated in New
York compromised political accountability because
Congress required the states to enact a federally-
directed regulation that state residents would natu-
rally mistake as the product of state rather than fed-
eral legislators. See 505 U.S. at 168-69. The Brady
Act blurred the lines of political accountability be-
cause Congress could take credit for solving gun-
related violence even though states were financing
the background checks, and because state officials
would be blamed for mistakes in administration.
Printz, 117 S. Ct. at 2382. Sections 434 and 642,
however, do not require the City to enact or imple-
ment any legislation or regulation that City residents
will mistake as being the product of City government.
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Nor do they require City employees to report infor-
mation to the INS against their will; because City
employees themselves will decide whether or not to
provide data to the INS, local residents will be correct
to blame City workers directly when they err or if the
residents simply disagree with information-sharing.
See JA 49 (“there is no basis . . . to conclude that local
officials will be blamed for the individual, voluntary
decisions of City employees who provide information
to federal authorities”). In other words, as the court
below concluded, “the evils of the lack of political ac-
countability identified in New York and Printz are
not present in Sections 434 and 642.” JA 48.

POINT 1l

THE DISTRICT COURT CORRECTLY DISMISSED THE
CITY’'SCLAIMUNDERTHEGUARANTEECLAUSE

The City also argues that Sections 434 and 642
transgress the Guarantee Clause for the same reason
that they violate the Tenth Amendment: because
they “alter basic local governmental policies, as em-
bodied in Executive Order 124, and ... replace them
with Congress’ policy choices.” Br. at 49. This argu-
ment has no more persuasive force when asserted
under the Guarantee Clause than it does under the
Tenth Amendment. In both cases, the Supremacy
Clause requires local policy to yield to that of the
United States. See pp. 15-23, supru.

The Guarantee Clause provides that “The United
States shall guarantee to every State in this Union a
Republican Form of Government.” U.S. Const., Art.
IV, § 4. While the Supreme Court may ultimately
sanction the judicial resolution of challenges to fed-
eral statutes under the Guarantee Clause, see New
York, 505 U.S. at 183, it has not done so yet. Id. at
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185-86. “The Supreme Court traditionally has held
that claims brought under the Guarantee Clause are
nonjusticiable political questions.” Padavan, 82 F.3d
at 28. That is both because it is a “legislative duty to
determine the political question involved in deciding
whether a state government republican in form ex-
ists” and not a judicial one, Pacific States Telephone
& Telegraph Co. v. State of Oregon, 223 U.S. 118, 150
(1912), and because the clause contains no “judicially
manageable standards which a court could utilize in-
dependently in order to identify a State’s lawful gov-
ernment.” Baker v. Carr, 369 U.S. 186, 223 (1962); see
also City of Rome v. United States, 446 U.S. 156, 182
n.17 (1980) (“We do not reach the merits of the ap-
pellants’ argument that the Act violates the Guaran-
tee Clause, Art. 1V, § 4, since that issue is not
justiciable”); Colgrove v. Green, 328 U.S. 549, 556
(1946) (“Violation of the great guaranty of a republi-
can form of government in States cannot be chal-
lenged in the courts”).

Assuming that a claim can be maintained under
the Guarantee Clause at all, it is unclear what a
plaintiff would have to prove to prevail. Ironically,
the very member of the founding generation quoted
in the City’'s brief -- John Adams -- “insisted that he
‘never understood what the guarantee of republican
government meant, and added: ‘I believe no man ever
did or ever will.* Risser v. Thompson, 930 F.2d 549,
553 (7th Cir. 1991) (quoting John Adams in William
Wiecek, The Guarantee Clause of the U.S. Constitu-
tion 13 (1972)). At a minimum, a claimant must dem-
onstrate a “realistic risk of altering the form or
method of functioning” of state government. New
York, 505 U.S. at 186; see also Kelley, 69 F.3d at 1511
(Clause reaches only “fundamental restructuring of
the form of state governments”); Risser, 930 F.2d at
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553 (Clause reaches exchanging of republican for
anti-republican constitutions). The City acknowl-
edges this by quoting Professor Laurence Tribe's
American Constitutional Law for the proposition that
the Guarantee Clause may prohibit “federal laws that
restructure the basic institutional design of the sys-
tem a state’s people choose for governing themselves.”
Br. at 48-49 (emphasis in original) (quoting Laurence
Tribe, American Constitutional Law § 5-23, at 397 (2d
ed. 1988)).

In this case, the City’'s complaint does not. allege,
and the City does not claim on appeal, that Sections
434 and 642 work a structural alteration of its gov-
ernment. See JA 17-18; Br. at 49. Rather, the City
simply reads the safeguards offered by the Guarantee
Clause to be duplicative of those offered by the Tenth
Amendment, and assumes that its claim under the
latter makes out a claim under the former. Moreover,
even if the City had alleged that its form is restruc-
tured by the challenged sections, the district court
was still correct to dismiss the claim because Sections
434 and 642 do not affect, or even purport to reach,
the form or structure of City government.
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CONCLUSION
The order of the district court should be affirmed.

Dated: New York, New York
December 24, 1997
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