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Texas Republic.ans should love the trial lawvers
J

By hlA?lN  J. SIEGEL

HE Republican  majority in the
Wxas  House has approved far-
reaching changes in the civil k

gal system intended to defang that
public menace, the trial lawyers. ‘Due,
Hepublicans  have pushed “tort mforni’
for years,  and  it doesn’t hurt that trial
lawyers are *e  .4?iuanclal  backbone of
the Democratic party..  But what’s
strange about the feud between Hepub-
Iicans and trial lawyer  is how much
they actually have in common.

Like most conservatives, trial law-
yers are unabashed and unapologetic
capitalists, exploiting tbe market for le-
gal services as energeticatly  and entre-
preneurially as  they can and taking
great  risk in the process.  When con-
sumer products or business practices
start to smell fishy, trial lawyers
pounce. They can spend millions to de-
velop a case,  only to lose everything
when the judge or jury rules against
them. But the upside can be huge,
with multbniUiondoUar  recoveries and
substantial  fees.

Conservam  bash trial lawyers for
this sort of swashbuckling, but why?
Conservatives  believe - correctly -
that the profit motive leads to better
mousehaps. Greed is good, and the
greed  of trial  lawyers, though they
wouldn’t call it that, has given all of us
safer products and fairer dealing.

Something else trial lawyers share
with their Republican tormenters: They
don’t go crying to bii government.
Government is sluggish, inefficient, un-
responsive. Government is the National
Highway lkaflic  Safety Administration,
operating  with a third less funding
than it used to as Firestone tires come
apart and Dud  Hxplorers  roll off the
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road Government is the Fbod and
Drug Administration, under tremen-
dous pressure to rush drugs to market
and shocked, shocked at having to re-
call them months later. Government is
the Securities and Hxchange  Commis-
sion, apparently clueless  while giant
companies committed serial securities
fraud. Government is why conserva-
tives argue that social needs are often

better met by the private sector, and
why privat&g public services P all
the rage ln governmek

Hence trial  lawyers. Courts have
long used the phrase  “private attorney
general” to describe a citizen who
brings a lawsuit that advances public
goals. In this conservative era of down-
sized and outsourced  government, trial
lawyers are, for better or worse, the
private attorneys general for us all.

Of course, justice, you might think,  is
too fundamentsl  to our rights and safe-
ty to be privatized. But it is way too
late for that. Private security guards
already perform what used to be police
work, private companies run more and
mom of our prisons and private arbi-
trators and mediators have increas-
ingly displaced courts when it comes

to resolving our legal disputes. Take a
close look at your next credit card bii
employment application or loan form,
and you’ll  see fine print  requiring you
to take any claim that might develop
to a private forum, like arbitration, in-
stead of the judicial system.

Tbis is the strangest part about the
tort reform bill the Texas House
passed earlier tbis month, and which is
now before the Texas Senate. In an ef-
fort to neuter trial lawyers, the bill ac-
tually expands the power of govem-
ment. This at a time when budget
woes will inevitably reduce govem-
merit’s  punch.

Fbr example, the bill requires that
class action lawsuits having anything
to do with a subject also covered by
any state agency - which is pretty

much everything - sit and wait while
the relevant state aeencv  is notified of
the case and given “ume’to  address the
plaintiffs’ complaint Months or years
could pass while the agency plods
ahead. In the end, the suit can he dis-
missed even if the agency, after  wast-
ing all that tax-payer money, achieves
less for the class members and the
public than the private plaintiffs could
have.

The bill also puts its faith in govem-
ment by requiring juries to presume
that the makers of products that meet
federal safety standards are not liable,
even if the product  could have been
made safer and the specific injury pre-
vented The burden would now be on
the injured person to prove - not just
that the’ptoduct  was bad - but that
the regulators messed up too and gave
us a standard “inadequate to protect
the public from unreasonable risk of
injury:  whatever that means. If some-
one has been hurt, shouidn’t  the ques-
tion be simply whether it was caused
by a defective product - not whether
the government goofed?

These provisions suggest that fear
and loathing of trial lawyers has driven
Republicans from their core beliefs.

Generally, private actors looking for
a profit  do a better job than the nanny
state - except, evidently, when it
comes to protecting consumers. The
better and more consistently conserva-
tive approach to trial lawyers would be
to keep them hungry on everyone’s be-
half, not subordinate them to hureau-
cmts  and regulators,

If  Republicans follow this advice and
return  to their roots, they may begin
to see trial lawyers for what they real-
ly are: disciples.
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MARTIN J. SIEGEL

BIOGRAPHY

Martin J. Siegel was born and raised in Houston.  He earned a B.A., Highest
Honors, from The University of Texas at Austin in 1988, where he majored in the Plan II
Liberal Arts Honors Program and graduated Phi Beta Kappa.  

Siegel received his law degree, Cum Laude, from Harvard Law School in 1991.
Following law school, he served as law clerk to the Honorable Irving R. Kaufman on the
United States Court of Appeals for the Second Circuit in New York City.

From 1992 to 1994, Siegel was an associate in the Washington, DC office of
Jenner & Block.  At Jenner, he worked on appellate, commercial, intellectual property,
and environmental matters.  He assisted in the Supreme Court briefing for respondents in
U.S. Nat’l Bank of Oregon v. Indep. Ins. Agents of America, 508 U.S. 439 (1993);
represented MCI in patent, antitrust and other matters; and helped develop the evidence
for, draft and present a petition for post-conviction relief to the Maryland state trial court
on behalf of death row inmate Kevin Wiggins.  Although the court denied the petition,
the U.S. Supreme Court eventually granted it in a decision vacating the death sentence
and setting new standards for counsel in the sentencing phase of capital cases.  See
Wiggins v. Smith, 539 U.S. 510 (2003).

From 1995 to 2000, Siegel served as an Assistant United States Attorney in the
Civil Division in the Southern District of New York, where his practice focused on
bringing civil rights actions, defending statutes from constitutional challenge, and
defending federal agencies and officers from suits based on government action.  Civil
rights cases brought by Siegel include a complaint under the Voting Rights Act following
fraud in a Bronx school board vote, resulting in a new election; some of the first cases in
the United States brought under the Freedom of Access to Clinic Entrances Act; an action
based on discriminatory zoning in violation of the Americans with Disabilities Act; and
an investigation of the New York City Parks Department for employment discrimination.
In a case of first impression, Siegel successfully defended provisions of the 1996
immigration and welfare reform laws (invalidating local rules against disclosing the
immigration status of aliens to federal law enforcement) from constitutional attack under
the 10th Amendment brought by New York City.  See City of New York and Rudolph
Giuliani v. United States and Janet Reno, 179 F.3d 29 (2d Cir. 1999).
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In all, Siegel tried eight cases in federal district court and briefed and argued
twelve appeals to the Second Circuit.  He received the Department of Justice's Director's
Award for Superior Performance as an Assistant United States Attorney in 1999 for the
successful trial defense of the former chief of the CIA’s Technical Services Division in a
case involving the agency’s experimentation with LSD in the early 1950s.

In 2000-01, Siegel was detailed to serve as Special Counsel on the minority staff
of the Senate Judiciary Committee, where his responsibilities included drafting and
analyzing legislation on election reform, the McCain-Feingold campaign finance bill,
criminal justice, immigration and other issues.

From 2001-06, Siegel was a partner at Watts Law Firm in Houston, where he
worked on commercial, franchise, patent, trade secret, false advertising, product liability
and personal injury litigation.  In 2002, he successfully represented Texas beer
distributors against Anheuser-Busch after it wrongfully prevented a $60 million sale of
their distributorship, achieving a highly favorable confidential settlement.  In 2003, he
helped represent the founder of a securities trading firm forced out of the business he
founded before its sale for $150 million, winning a $43 million arbitral award.  In 2005,
he successfully represented Stabar Enterprises, a small Austin pet products company, in
multiple lawsuits arising from a licensing dispute with one of the country’s largest
makers of animal products, securing the dismissal of a related suit against Stabar and a
favorable confidential settlement that included the sale of the company’s assets.

In 2006, Siegel successfully represented the Texas Democratic Party in its suit to
prevent the Republican Party of Texas from replacing Tom DeLay on the general election
ballot for Congress following DeLay’s withdrawal as a candidate.  Siegel wrote the
Democratic Party’s briefs in the Fifth Circuit on an expedited schedule and co-argued the
appeal, resulting in a complete victory for TDP’s position under the Constitution’s
Qualifications Clause and state election law and an order barring the replacement.

In 2007, Siegel opened the Law Offices of Martin J. Siegel to focus on appellate
advocacy.  He remains of counsel to Watts Law Firm.

In 2004 and 2007, Texas Monthly named Siegel a “Texas Super Lawyer Rising
Star,” an award given to lawyers under 40 chosen by other lawyers throughout the state.
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Siegel has written frequently on legal topics.  In 2007, he was named to the Board
of editors of Litigation, the magazine published by the ABA’s Section on Litigation.
Siegel’s writings include:

• Zealous Advocacy vs. Truth, 33 LITIGATION 31 (Fall 2006);
• The Myth of Dem, GOP Justice, HOUSTON CHRONICLE, September 10, 2006, at

E4;
• We Don’t Have Kings in Texas, HOUSTON CHRONICLE, May 29, 2005, at E4;
• Congressional Power over Presidential Elections: The Constitutionality of the

Help America Vote Act Under Article II, Section 1, 28 VERMONT L. REV. 373
(Winter 2004);

• Bryant Case Tosses a Lifeline to the Laws Against Adultery, LOS ANGELES TIMES,
August 13, 2004, at B13;

• Why Texas Republicans Should Love the Trial Lawyers, HOUSTON CHRONICLE,
April 20, 2003, at 4C; and

• For Better or For Worse: Adultery, Crime and the Constitution, 30 J. FAMILY L.
45 (1991-92).

Siegel has also served as an adjunct professor at the University of Houston Law
Center, as a guest lecturer there and at business and graduate school classes at Princeton
and UCLA, and as a speaker at CLE seminars and workshops in Houston and elsewhere.

APPELLATE AND BRIEF WRITING EXPERIENCE

Martin Siegel has an extensive background in appellate and trial-level briefing
and argument cutting across a broad range of substantive and procedural areas, including
constitutional law, commercial disputes, product liability, personal injury, federal
preemption, consumer protection, jurisdiction, removal and remand, governmental
immunities, employment law and others.

Siegel’s experience began as a federal appellate law clerk and deepened over
years of representation of corporate defendants, the United States and individual
plaintiffs.  He has briefed and argued appeals in the United States Courts of Appeals for
the Second Circuit and Fifth Circuit, the Texas Supreme Court (briefed only), and several
state appellate courts, and has assisted with briefs written for the United States Supreme
Court.
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Some of Siegel’s more significant cases include:

• Texas Democratic Party v. Tina Benkiser, Chairwoman of the Republican Party
of Texas.  The Texas Democratic Party sued the Republican Party of Texas to
prevent it from substituting a new Congressional candidate for Tom DeLay after
his withdrawal from the 2006 election.  TDP argued that it was too late to
substitute candidates, while RPT claimed replacement was permitted because
DeLay had moved to Virginia and was therefore constitutionally ineligible to
serve.  Siegel handled most of the briefing in the district court, wrote the briefs for
TDP in the Fifth Circuit on an expedited schedule and shared oral argument with
the party’s full-time counsel, obtaining a complete vindication of TDP’s position
that it had standing to bring the case and that DeLay’s replacement would violate
the Constitution’s Qualifications Clause and state election law.  See 459 F.3d 582
(5th Cir. 2006).

• City of New York and Rudolph Giuliani v. United States and Janet Reno.  New
York City challenged provisions of the 1996 welfare and immigration reform
laws that invalidated local rules against disclosing the immigration status of aliens
to federal law enforcement.  In a case of first impression, the Second Circuit held
that the federal provisions do not violate the Tenth Amendment’s bars on
interfering with state operations or conscripting state officials to carry out federal
tasks.  See 179 F.3d 29 (2d Cir. 1999).  Siegel wrote the federal government’s
trial and appellate briefs and successfully argued the appeal in the Second Circuit.

• Grigsby v. ProTrader Group Management LLC, et al.  In this arbitration, Grigsby
claimed that the defendants violated securities laws and committed minority
shareholder oppression by squeezing him out of the company he co-founded
shortly before it was sold for $150 million.  As part of the team representing
Grigsby, Siegel briefed and argued summary judgment motions and other issues,
including ratification, duties owed under the Texas Revised Partnership Act, the
statute of limitations for 10b-5 claims under Sarbanes-Oxley, standards for
recovery for shareholder oppression, and others.  The arbitrators accepted
Grigsby’s legal positions and awarded him $43 million in compensation.  Case
No. AAA 70 180 00648 02.

• Barahona v. Toyota Motor Corp., et al.  The plaintiff sued Toyota when his son
was rendered a quadriplegic, alleging that the defective design of the Toyota
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Echo’s seatback caused the injuries.  Toyota twice filed writs of mandamus in the
Court of Appeals and once in the Texas Supreme Court attacking various
discovery and other rulings.  Siegel wrote the plaintiff’s responses, obtaining
denials of Toyota’s petitions.  See 191 S.W. 3d 498 (Tex. App. – Waco 2006,
mandamus denied, Case No. 06-0449, TX Sup. Ct., June 5, 2006).  Siegel also
briefed several Daubert, summary judgment and other motions, resulting in
rulings favorable to the plaintiff.

• Ayala v. Ford Motor Co.  In this wrongful death case, Ford argued that it
complied with applicable federal safety standards and was therefore not liable
under TEX. CIV. PRAC. & REM. CODE § 82.008(a).  When the plaintiffs responded
that Ford’s inadequate disclosures to NHTSA rebutted the presumption of
nonliability under § 82.008(b)(2), Ford replied that subsection (b)(2) is impliedly
preempted under the reasoning in Buckman Co. v. Plaintiffs’ Legal Comm., 531
U.S. 341 (2001), a position the Sixth Circuit and other courts have adopted.
Siegel handled the plaintiffs’ briefing, and the district court agreed with the
plaintiffs that federal law does not conflict with § 82.008(b)(2) and that Buckman
preemption applies only to fraud-on-the-agency theories of liability, not
traditional state product liability claims.  Case No. 2-04CV-395 (E.D. Tex. 2005).

• Rivera v. Heyman, Secretary, Smithsonian Institution, et al.  Siegel represented
the Smithsonian in this employment discrimination case raising the novel question
whether the Smithsonian, a unique and independent federal trust instrumentality
dating to 1836, is subject to § 501 of the Rehabilitation Act, which covers only
executive branch employees.  Following Siegel’s briefing and argument, the
district court agreed with the government that the Smithsonian is not in the
executive branch and therefore not subject to § 501.  As a result of the case,
Congress amended the Act to include the Smithsonian.  On appeal, which Siegel
also briefed and argued, the Second Circuit upheld the remainder of the district
court’s decision holding that the plaintiff had no additional remedy under § 504 of
the Act – a question on which several circuit courts had split – or state and local
civil rights laws.  See 157 F.3d 101 (2d Cir. 1998).

• Good Samaritan Hospital Regional Medical Center, et al. v. Shalala. Three
hospitals and Medicare providers sued HHS seeking to compel review of a
decision not to reopen the hospitals’ claims for reimbursement of various
significant expenses.  Siding with the government after Siegel’s briefing and
argument, the Second Circuit held that jurisdiction to undertake the requested
review was lacking, and that challenged HHS regulations were permissible in
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light of the Medicare Act.  The Second Circuit reached this conclusion despite
Ninth Circuit precedent to the contrary.  See 85 F.3d 1057 (1996).
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